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HUGE IMPACT

In recent months, there has been a fair 
amount of commentary on a growing trend of 
pass-through voting in which the big-three 
index funds (BlackRock, Vanguard and State 
Street) are letting some of their underlying 
shareholders vote directly on proxy issues.

What has not received much coverage, 
however, is a bill that has been proposed by 
Republican Senator Dan Sullivan, along with 
cosponsors Pat Toomey, Mike Crapo, Chuck 
Grassley and others. The bill, S. 42411, known as 
the “INvestor DEmocracy is EXpected Act” or 
INDEX Act, has largely flown under the radar 
so far, but it could have a HUGE impact on 
proxy voting and, thus, on corporate issuers.

The bill would require investment advisors of 
passively managed funds “to arrange for 
pass-through voting of proxies for certain 
securities, and for other purposes.” This would 
open voting to a large swath of holders of 
passive funds.

In introducing the bill, Senator Toomey stated: 
“… asset managers are voting shares 
purchased with other people’s money. Asset 
managers should not be using their clients’ 

voting power to pursue the political agenda of 
their CEOs or exercise control over 
corporations. Congress needs to address the 
problems of the largest asset managers voting 
other people’s shares and their consolidation 
of corporate voting power. In my view, the 
solution is to return voting power to the true 
investors in a company—the people who put 
their own money at risk.”

1https://www.congress.gov/117/bills/s4241/BILLS-117s4241is.pdf
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Overview of the INDEX Act

A passively managed fund means a qualified
fund that allocates 40 percent or more of its
total assets to an investment strategy that is
designed to track, or is derived from, an index
of securities or a portion of such an index. If the 
fund holds more than 1% of the voting
authority of the outstanding shares, the fund
would be required to provide pass-through
voting to beneficial holders.

Pass-through voting would not be required if
there is a counter solicitation or if a proposal
relates to a merger or consolidation. In the 
case of a “routine matter”, the investment 
adviser may vote shares for which it has not 
received voting instructions from its beneficial 
holders.

If a matter proposal requires the approval of a
majority of the outstanding shares, an 
investment adviser may vote uninstructed 
shares in proportion to voted shares 10 days
before the meeting.

An investment adviser may provide 
recommendations to underlying holders or 
permit voting recommendations to be 
provided to voting persons by “third parties on
a nondiscriminatory basis and on a wide range
of views”.

An investment adviser would be required to
disseminate proxy material (paper, email, or
text) to beneficial holders unless the holder 
has opted out. The investment advisor would 
not be able to seek reimbursement from the
issuer.

The proposal provides a safe harbor whereby
an investment advisors would not be in
violation of duties by choosing not to solicit
voting instructions or voting on non-routine
matters.

Takeaways

We have not seen much, if any, impact from
the pass-through voting offered by the 
bigthree. But given that index funds can hold
upwards of 40% or more of many issuers, that
will certainly change if pass-through voting is
open to a large swath of fund holders. How? At
this point we do not know how, but in the 
coming proxy season we will monitor the 
impact of the limited pass-through voting to
gauge the impact of broad-based 
passthrough voting.

The requirement to provide proxy material to
underlying fund holders will present a 
logistical challenge to issuers, the funds 
themselves and service providers. There would
also be an increase in costs for issuers to pay

for the printing and distribution of the
additional proxy materials. This could increase 
the influence of the proxy advisory firms 
depending on how many beneficial holders 
opt to follow their recommendations.
The good news is that the Act will not take
effect until the first August 1 that occurs after
the date that is two years after the date of
enactment of the Act. We will monitor this 
situation and update our
clients as appropriate.
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Alliance Advisors provides strategic advice to 
its corporate clients through its network of 
offices in North America, LatAm, EMEA, and 
APAC. Alliance leverages an unmatched 
combination of industry expertise and 
extensive proprietary data built on thousands 
of corporate transactions and investor voting 
histories. We strategically advise and guide our 
clients on ownership intelligence, corporate 

governance, ESG, merger and acquisitions, 
corporate activism, investor engagement, 
proxy solicitations, and proxy contests. 

It is our goal to ensure our clients’ business 
plans succeed year-round for all strategic 
objectives.

From our headquarters in New Jersey and 

offices in major capital markets across the 
globe, Alliance services more than 800 
corporate clients including many of the world’s 
largest multinational corporations. In addition 
to listed and private companies, our clients 
include mutual funds, ADR sponsors, ETFs, 
stock exchanges, and memberships.
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