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Institutional Shareholder Services (ISS) has published its 2023 policy updates for U.S. public companies, which take effect for annual meetings beginning on  
Feb 1, 2023.1 ISS will also be producing a frequently asked questions (FAQ) document in advance of that date with more information on the application of key policies. 

The updates largely reflect the proposed revisions that ISS released for comment in November. They pertain to climate board accountability, corporate officer  
exculpation, initial public offering (IPO) governance, share issuance mandates, and shareholder resolutions on values-aligned lobbying and political spending.   
They also incorporate changes that were announced in 2022 but had a one-year transition period, including on board gender diversity, unequal voting rights and 
value-adjusted burn rates in equity compensation plans.  

ISS has additionally made some minor revisions and clarifications to its policies on poison pills, unilaterally adopted bylaws, quorum requirements, problematic pay 
practices and shareholder resolutions on racial equity/civil rights audits and on environmental, social and governance (ESG) pay links.

The 2023 updates are described in more detail below.  

Board Gender Diversity  
As announced last year, ISS is extending its board gender 
diversity policy to all U.S. public companies and foreign 
private issuers (FPIs).2 Previously, it only applied to Russell 
3000 and S&P 1500 firms. Under the policy, ISS will 
recommend against the nominating committee chair 
(or other directors on a case-by-case basis) if there are no 
women on the board.  An exception will be made if there was 
at least one woman on the board at the preceding annual 
meeting and the board makes a firm commitment to return 
to a gender-diverse status within a year.

Comments: According to ISS’s 2022 post-season report, there 
are only 74 companies in the Russell 3000 Index with all-male 
boards.  Controlled companies constitute 24 of the 74 boards 
that lack gender diversity.

To contact us, please email: corporategovernance@allianceadvisors.com

1  See ISS’s summary of its 2023 benchmark policy updates at: https://www.issgovernance.com/file/policy/latest/updates/Executive-Summary-of-ISS-Policy-Updates-and-Process.pdf  
and at https://www.issgovernance.com/file/policy/latest/updates/Americas-Policy-Updates.pdf.  See ISS’s complete U.S. benchmark policy guidelines at https://www.issgovernance.com/file/policy/latest/americas/US-Voting-Guidelines.pdf

2 The policy does not apply to all companies that file as FPIs with the SEC, but only those that are incorporated outside of the U.S. and are listed solely on U.S. exchanges.
3 See CII’s poison pill report at https://www.ciiref.org/_files/ugd/72d47f_dfabc72f29474478b95d53b352cf1a6e.pdf.
4 To access CII’s data on unequal voting stock, see https://www.cii.org/dualclass_stock.

Unequal Voting Rights 
As announced last year, in 2023 ISS will recommend  
against individual directors, committee members or 
the entire board (except possibly new nominees) at all 
companies with unequal voting rights structures, not just 
newly public companies.  

ISS has also defined the level of voting power for super-
voting shares that would be considered de minimis - less 
than 5%--and therefore an exception to the policy. Other 
exceptions include newly public companies with a sunset 
provision of no more than seven years from the IPO date, 
limited partnerships and the operating partnership units of 
real estate investment trusts, and companies that provide 
sufficient protections to minority shareholders.

Comments: According to January 2022 data from CII, 
over 350 U.S.-listed companies maintain multi-class stock 
structures with unequal voting rights.  Of these, only 28  
have time-based sunsets of seven years or less.4

Poison Pills 
ISS has updated its policy on the unilateral adoption 
of a short-term (less than one year) poison pill without 
shareholder approval. In such situations, ISS recommends 
case by case on director nominees, taking into account 
the rationale for implementing the pill and whether there 
is a commitment to put any renewal to a shareholder 
vote.  Going forward, ISS will also consider the pill’s trigger 
threshold—as it does for pills put to a shareholder vote - 
and the company’s market capitalization. ISS prefers a  
trigger of at least 20%.

Comments: Poison pill concerns were cited by ISS as the top 
reason for directors receiving less than majority support in 
2021, though they subsided to the fifth most prevalent reason 
in 2022 as the pace of adoptions slowed. The 2020 COVID-19 
pandemic and ensuing market turbulence prompted a 
boom in pill adoptions with some featuring very low triggers 
(5%-10%).  According to the Council of Institutional Investors 
(CII), 97 pills were instituted between Jan. 1, 2020, and June 
30, 2021, and 65% had expiration dates of one year or less.3 
Excluding those designed to protect net operating losses, 
seven had 5% triggers and 39 had 10% triggers.

mailto:corporategovernance%40allianceadvisors.com?subject=
https://www.issgovernance.com/file/policy/latest/updates/Executive-Summary-of-ISS-Policy-Updates-and-Process.pdf
https://www.issgovernance.com/file/policy/latest/updates/Americas-Policy-Updates.pdf
https://www.issgovernance.com/file/policy/latest/americas/US-Voting-Guidelines.pdf
https://www.issgovernance.com/file/policy/latest/americas/US-Voting-Guidelines.pdf.
https://www.cii.org/dualclass_stock.
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Problematic Governance Structures at  
Newly Public Companies   
ISS is amending its policy on companies that go public with 
other problematic governance structures (classified boards, 
supermajority voting provisions) whereby it recommends 
against individual directors, committee members or the 
entire board (except possibly new nominees) until the 
adverse protection is reversed or removed.  ISS is clarifying 
that the policy applies to companies that held their first 
annual meeting after Feb. 1, 2015.  It is also specifying that  
to qualify as a mitigating factor, a sunset provision must  
be seven years or less.  This conforms to the sunset  
exception in ISS’s unequal voting rights policy.

Comments: An April 2022 survey by Cravath, Swaine & Moore 
of IPOs conducted from 2019 through 2021 (115 companies) 
found that 93% had classified boards.  Most of the surveyed 
companies had a supermajority threshold for charter 
amendments (92%), bylaw amendments (90%) and  
director removal (73%).  The most common supermajority 
threshold was two-thirds.5

Unilateral Bylaw/Charter Amendments 
ISS has updated its policy on unilateral bylaw and charter 
amendments whereby it generally recommends against 
individual directors, committee members or the entire board 
(except new nominees who are considered case by case) if 
the amendments materially diminish shareholder rights.  
These include classifying the board, adopting supermajority 
voting to amend the charter or bylaws, and eliminating 
shareholders’ ability to amend the bylaws.  ISS has also 
added the adoption of fee-shifting provisions, which enable 
companies and their officers and directors to recover their 
legal fees from shareholder plaintiffs who are unsuccessful  
in certain lawsuits against them.

Comments: In 2015, Delaware enacted legislation prohibiting 
stock corporations from adopting fee-shifting charter and 
bylaw provisions.  However, such provisions may still be 
adopted by companies incorporated in other states.  

To contact us, please email: corporategovernance@allianceadvisors.com

5 See Glass Lewis’s 2023 U.S. guidelines at: https://www.cravath.com/a/web/iuHo59bBV779LLWspAJdBm/3VzWUZ/non-controlled-company-ipos-governance-survey-csm-41222.pdf.
6 A list of the Climate Action 100+ Focus Group companies may be found at: https://www.climateaction100.org/whos-involved/companies/#.
7 See the Climate Action 100+ report at: https://www.climateaction100.org/wp-content/uploads/2022/10/October-2022-Benchmark-interim-assessments_public-summary_Final_13Oct22.pdf.

Board Accountability for Climate-Related Issues 
ISS is extending its climate board accountability policy 
globally after being adopted in 2022 for selected markets, 
including the U.S.  The policy will continue to apply to  
high emitting companies, defined as the Climate Action  
100+ Focus Group.6 

Under its policy, ISS will recommend against the appropriate 
directors and/or other voting items available if the company 
has not adequately disclosed its climate-related risks, such as 
according to the Task Force on Climate-Related Disclosures 
(TFCD) framework, and does not have either medium-
term or net-zero-by-2050 greenhouse gas (GHG) emissions 
reduction targets for the vast majority (95%) of its operations 
(Scope 1 and Scope 2).   This is more explicit than ISS’s 2022 
policy which required “appropriate” GHG emissions reduction 
targets covering a significant portion of the company’s  
direct emissions.

Comments:  According to an October 2022 Climate Action 
100+ assessment report, 91% of its focus companies have 
committed to the basic aspects of the TCFD framework and 
92% have a board-level committee responsible for climate 
change.7 Three-quarters of its focus companies have set a 
net-zero-emissions-by-2050 (or sooner) ambition that covers 
at least their Scope 1 and 2 GHG emissions.

Major investors’ policies on this topic vary in detail.  
BlackRock and the Vanguard Group will consider an 
accountability vote against a director or committee for ESG/
climate risk oversight failures depending on the materiality of 
the risk and disclosure of risk mitigation plans.  State Street 
Global Advisors (SSGA) adopted a policy in 2022 that is similar 
to ISS’s but with a broader application (S&P 500 and other 
major global indices).  It may vote against the independent 
board chair if the company fails to provide sufficient 
disclosure in accordance with the TCFD on board oversight of 
climate-related risks and targets for reducing Scope 1 and 2 
GHG emissions.

mailto:corporategovernance%40allianceadvisors.com?subject=
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Officer Exculpation 
ISS has revised its policy on director and officer (D&O) 
indemnification, liability protection and exculpation 
following August 2022 amendments to the Delaware General 
Corporation Law (DGCL).  The amendments allow companies 
to include provisions in their certificates to eliminate or limit 
the monetary liability of certain officers for breach of duty of 
care.8 Previously, the law only applied to directors.  

ISS will continue to recommend case by case on 
management proposals to adopt these types of provisions, 
but it has added a factor regarding violations of the duty of 
loyalty, namely, where directors or officers place their own 
interests above those of the company and its shareholders.  
The DGCL does not permit D&O exculpation for breach of 
duty of loyalty.  However, other states, such as Nevada, do.  
ISS will generally not support such provisions, even where 
permitted by state law.

Comments: To date this year, ISS has backed all of the 
management proposals to include officer exculpation 
provisions in their certificates as permitted under the  
DGCL. All but three of the nine votes passed.  The failures 
were largely due to supermajority approval requirements.

A November 2022 survey by the Society for Corporate 
Governance found that nearly half of Delaware-incorporated 
companies are still uncertain about proposing charter 
amendments at their next annual meeting to reflect the 
DGCL amendments.  Over one third said they do not plan  
to do so.

Problematic Pay Practices 
ISS evaluates problematic pay elements case by case within 
the context of the company’s overall pay program and 
pay-for-performance philosophy.  Among the problematic 
practices that carry significant weight, ISS is adding 
executive severance payments when it is unclear if the 
termination was involuntary.  This codifies ISS’s current 
approach to the issue. 

Value-Adjusted Burn Rate 
As announced in 2022, ISS will use a value-adjusted burn rate 
(VABR) in its Equity Plan Scorecard evaluations beginning in 
2023.  VABR benchmarks will be calculated as the greater of:

l  An industry-specific threshold based on three-year burn 
rates within the company’s GICS group segmented by S&P 
500, Russell 3000 (less the S&P 500) and non-Russell 3000 
indices; and

l  A de minimis threshold established separately for these 
indices.

Year-over-year burn rate benchmark changes will be limited 
to a predetermined range above or below the prior year’s 
burn rate benchmark.

A company’s annual VABR is calculated as follows:  

((The number of options * the option’s dollar value using a 
Black-Scholes model) + (The number of full value awards * 
stock price)) / (Weighted average common shares *  
stock price)

ISS believes the VABR methodology more accurately 
measures the value of recently granted equity awards by 
using calculations more readily understood and accepted by 
the market, namely, the actual price for full-value awards and 
the Black-Scholes value for stock options.

To contact us, please email: corporategovernance@allianceadvisors.com

Share Issuance Mandates at U.S. Domestic 
Issuers Incorporated Overseas 
ISS is introducing a new policy on common share issuances 
for U.S. domestic issuers that are incorporated outside 
the U.S. but are listed solely on a U.S. exchange.   ISS will 
recommend in favor of management resolutions to authorize 
the issuance of common shares up to 20% of the currently 
issued common share capital where not tied to a specific 
transaction or financing proposal (which will be evaluated 
case by case).   ISS will apply a higher threshold of 50% of 
currently issued common share capital to pre-revenue or 
other early-stage companies that are heavily reliant on 
periodic equity financing, as long as they disclose a need for 
the higher limit.

ISS expects renewal of such mandates to occur at each 
annual meeting.  In addition, it will recommend case by  
case on share issuances for a specific transaction or  
financing proposal.

ISS will continue to evaluate share issuance mandate 
proposals at dual-listed companies under the policy 
applicable to the country of incorporation.

8 Under the DGCL, the officers who may be exculpated include the CEO, president, COO, CFO, chief legal officer, controller, treasurer and chief accounting officer; named executive officers in the company’s SEC filings; and individuals who have agreed to 
be identified as corporate officers.  As with directors, officer exculpation does not include breach of the duty of loyalty; acts or omissions not in good faith or that involve intentional misconduct or a knowing violation of law; or any transaction in which the 
officer derived an improper personal benefit.  The protection does not include actions that occurred prior to the recent DGCL amendment. Unlike directors, officers may not be exculpated from liability for derivative claims.

mailto:corporategovernance%40allianceadvisors.com?subject=
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9 See the Conference Board report at https://corpgov.law.harvard.edu/2022/11/27/linking-executive-compensation-to-esg-performance/.

Quorum Requirements 
Currently, ISS opposes management proposals to reduce 
quorum requirements for shareholder meetings below a 
majority of outstanding shares unless there is a compelling 
reason.  However, during the past two years, a growing 
number of smaller companies have had to adjourn their 
meetings due to a lack of quorum.  In many cases they had to 
unilaterally reduce the quorum requirement to less than 50% 
to hold their meetings.  ISS believes this recent trend is due 
in part to the decision by some large brokerage firms to no 
longer provide discretionary or proportionate broker voting.

In view of this, ISS will now recommend case by case on 
management requests to reduce quorum requirements and 
on directors who unilaterally lower the quorum requirement 
to below a majority of shares outstanding.  The factors for 
consideration include:

l The proposed quorum threshold;
l The rationale for the reduction;
l The company’s market capitalization;
l The company’s ownership structure;
l  Previous voter turnout or attempts to achieve quorum;  

and
l  Any provisions or commitments to restore the quorum 

requirement to a majority of shares outstanding should 
voter turnout improve.

Racial Equity Audits  
ISS has revised its case-by-case approach to shareholder 
proposals requesting that companies undertake a racial 
equity or civil rights audit.   It has updated its factors for 
consideration to include disclosure of workforce diversity and 
inclusion metrics and goals, which allows for quantitative 
assessments of progress.  It has removed as a factor 
alignment with market norms as this has not been a driver of 
ISS’s analysis of these proposals.

Comments: Racial audit proposals have more than tripled in 
volume since they were first introduced in 2021.  Although ISS 
backed only 22% of the 2021 resolutions, its support rose to 
77% of the 2022 proposals, excluding those from conservative 
groups which it has consistently rejected.  

Major investors have held mixed positions on racial audits.  
Factoring out the conservative variations, Vanguard and 
T. Rowe Price Group voted against most of the 2021 and 
2022 resolutions.   BlackRock backed about half of the 2022 
proposals after supporting over 80% of them in 2021.  SSGA 
has become more conducive towards the resolutions, 
supporting nearly two-thirds in 2022 after rejecting 75%  
of them in 2021.  

ESG Pay Linkage  
ISS evaluates shareholder proposals to link or report on 
linking executive compensation to sustainability goals on 
a case-by-case basis.  A new factor for consideration will be 
the degree to which the board or compensation committee 
already discloses information on whether it has considered 
environmental and social (E&S) criteria in its executive 
compensation strategy.

ISS will no longer take into account whether the company 
has management systems and oversight mechanisms for its 
E&S performance or the degree to which industry peers have 
incorporated similar non-financial performance criteria into 
their executive compensation practices.

ISS generally opposes shareholder proposals that dictate the 
amount or form of compensation in incentive pay programs.  
ISS believes the board or compensation committee is in the 
best position to determine the performance metrics, whether 
they are financial or ESG-specific.

Comments: The volume of ESG-linked pay proposals has 
dwindled over the past two years as more companies 
incorporate ESG goals into their incentive plans.  According 
to a November 2022 Conference Board report, 73% of S&P 
500 companies tied executive compensation to some form 
of ESG performance in 2021.  Human capital management 
performance measures were the most frequently used, 
driven by an increase in the use of diversity, equity and 
inclusion goals.9  

mailto:corporategovernance%40allianceadvisors.com?subject=
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Lobbying and Political Contributions 
Congruency  
ISS has codified its position on shareholder proposals 
requesting company transparency on the alignment of its 
political contributions, lobbying and electioneering  
spending with its public commitments and policies.  
ISS will recommend case by case on such proposals,  
taking into account the following factors:

l  The company’s policies, management, board oversight, 
governance processes and level of disclosure related 
to direct political contributions, lobbying activities and 
payments to trade associations, political action committees 
or other groups that may be used for political purposes;

l  Company disclosure regarding the reasons for supporting 
candidates for public office and trade associations or other 
groups that may make political contributions;

l  Any inconsistencies identified between a company’s direct 
and indirect political expenditures and its publicly stated 
values and priorities; and

l  Recent significant controversies related to the company’s 
direct and indirect lobbying, political contributions or 
political activities.

ISS will recommend case by case on shareholder-sponsored 
climate lobbying proposals, namely, to report on how the 
company’s direct and indirect lobbying activities align with 
the goals of the Paris Climate Agreement. 

Comments: Political congruency and climate lobbying 
proposals have proliferated over the past three years.  
Notwithstanding its case-by-case approach, ISS has 
supported all of them.  

Major investors have been less enthusiastic about these  
types of proposals.  This year, BlackRock and Vanguard 
opposed all of the political congruency proposals, while  
SSGA opposed two-thirds of them. BlackRock similarly 
opposed all of the 2022 climate lobbying resolutions, while 
Vanguard and SSGA opposed half of them.  

mailto:corporategovernance%40allianceadvisors.com?subject=
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